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[1] This petition is brought by The Owmners, Strata Plan VR19
(“the Strata Corporation”), pursuant to ss. 171 and 173 of the
Strata Property Act, S.B.C. 1998, c. 43 (“the Act”), for a
decl aration that the respondents’ installation of |amnate
flooring in their strata lot (“SL 22”) is in contravention of
the bylaws of the Strata Corporation, and an order to conpel

the renoval of the |am nate flooring.

. BACKGROUND

[2] The Strata Corporation conprises the owers of 26
residential strata lots at 2710 Lonsdal e Avenue, North
Vancouver, known as “The Lonsdal e”. The Lonsdale is a three-

storey apartnent-style conpl ex.

[3] At a general neeting held on Decenber 13, 2001, the
Strata Corporation adopted a bylaw (“the Flooring Bylaw') to
control the use of hard flooring materials in strata |ots
| ocated on the second and third floors of the building. The

FI oori ng Byl aw reads:

5(3) Al floors of strata lots on the second and
third floors nmust have wall to wall carpeting, with
t he exception of kitchens and bat hroons and the
first five feet of an entry hal |l way.

[4] The purpose of the Byl aw was to reduce the noise

di sturbances caused by hard flooring installations for strata
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lots directly below hard flooring. Through consultation with
experts and advisors, the petitioner and a three-fourths
majority of resident owners concluded that hard flooring
creat ed unacceptabl e noi se transference between strata | ots

and an unfair situation for unit owners on | ower |evels.

[5] Before purchasing SL 22, the respondents acknow edge
receiving the Strata Corporation’s bylaws but state that the
page referencing the Flooring Bylaw was m ssing. The listing
realtor, M. Don Honer, deposed that he provided the
respondents’ realtor with a “buyer’s package” which included a
conpl ete set of bylaws for the Lonsdale. At no tinme during
their inspections of SL 22 did the respondents ask the Strata
Council whether lam nate flooring was permtted at the
Lonsdal e. The respondents did not search the Land Title
Ofice to obtain the registered bylaws of the Lonsdal e before

maki ng their offer.

[6] The respondents purchased SL 22 through a court order
pronounced Septenber 23, 2003. After the purchase, the

respondents installed lam nate flooring in SL 22.

[7] Commencenent of this petition to enforce the Flooring
Byl aw was approved by a resolution of the strata ownership

with the required three-fourths ngjority on January 15, 2004.
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However, before doing so, the Strata Council did not provide

the respondents with the opportunity of a hearing.

1. DI SCUSSI ON
[8] The Bylaws of the Strata Corporation were enacted

pursuant to s. 119 of the Act, which states:

119(1) The strata corporation nust have byl aws;
(2) The bylaws may provide for the control, nanagenent,
mai nt enance, use and enjoynent of the strata |ots, common
property and common assets of the strata corporation and
for the adm nistration of the strata corporation.
[9] It is within the rights of the Strata Corporation to pass
and enforce any bylaw that it sees fit, as long as that byl aw
does not contravene the Act, the Human Ri ghts Code, or any
ot her enactnent or law (s. 121 of the Act). Although there
are sonme exceptions and limts as to what type of bylaws a
Strata Corporation may enact (see ss. 122, 123, and 141 of the

Act), the Flooring Bylaw does not fit within any of those

excepti ons.

[ 10] The respondents concede that it is within the power of
the Strata Corporation to prohibit installation of wood
flooring in individual units. The point of contention between

the parties is the enforceability of the Flooring Byl aw
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[11] In order to enforce a bylaw, it nmust be shown that the

byl aw has been contravened. The Flooring Bylaw in the present
case sinply states that certain flooring is required in the
strata lots on the second and third stories. A contravention
of the Flooring Bylaw does not only result upon noise
emanating froma strata lot. Rather, the sinple fact that the
flooring in SL 22 is not in accordance with the Flooring Byl aw
is a plain and obvious contravention of that bylaw.  Thus,
since the Flooring Byl aw has been contravened, the Strata

Corporation is entitled to enforce it.

[12] Under s. 129(1) of the Act, the Strata Corporation is

entitled to do certain things in order to enforce a byl aw

129(1) To enforce a bylaw or rule the strata
corporation may do one or nore of the follow ng:

(a) inpose a fine under section 130;

(b) remedy a contravention under section 133;

(c) deny access to a recreational facility under

section 134.
[13] In accordance with s. 129(1)(b), the Strata Corporation
is authorized to remedy a contravention under s. 133 of the
Act, which provides:

133(1) The strata corporation may do what is

reasonably necessary to renedy a contravention of
its bylaws or rules, including
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(a) doing work on or to a strata |ot, the conmon
property or conmmon assets

[ 14] Thus, under s. 133(1)(a), the Strata Corporation is

entitled to renove the |am nate fl ooring.

[ 15] However, the respondents claimthat the Flooring Byl aw
shoul d not be enforced agai nst them because there have been no
conplaints fromany resident with respect to noise. This is a
rel evant fact in regards to the application of s. 135 of the

Act which states:

135(1) The strata corporation nust not
(a) inpose a fine against a person,

(b) require a person to pay the costs of remedying a
contravention, or

(c) deny a person the use of a recreational facility

for a contravention of a bylaw or rule unless the
strata corporation has

(d) received a conplaint about the contravention,

(e) given the owner or tenant the particulars of the
conplaint, in witing, and a reasonabl e opportunity
to answer the conplaint, including a hearing if
requested by the owner or tenant, and

(f) if the person is a tenant, given notice of the
conplaint to the person’s landlord and to the owner.

[16] Whether s. 135(1)(d) refers to a conplaint about the

contravention itself, i.e. hard flooring installation, or a
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conpl ai nt about noise emanating fromthe strata |ot, is not
clear. If it is a reference to a conplaint about the noise

| evel, then the Strata Corporation has to wait for there to be
a conplaint before they can require the respondents to pay the
costs of renedying the contravention. Based on the evidence
in the present case, there have been no conpl aints about the
noi se |l evel emanating from SL 22. However, if the section
refers to a conplaint about the contravention itself, then the
Strata Council can be taken to have nade the conpl ai nt

t hensel ves, and thus the Strata Corporation’s actions wuld be

i n accordance with section 135(1)(d).

[17] Nonet hel ess, the respondents were denied a hearing before
the Strata Council, which is a contravention of s. 135(1)(e).
This contravention does not prevent the Strata Corporation
fromrenmedyi ng the Byl aw contravention, rather, it prevents
themfromrequiring the respondents to pay the costs of
remedyi ng the Byl aw contravention. | would take “pay the
costs of remedying a contravention” in this context to mean

| egal costs of bringing this petition. However, since the
respondents blatantly contravened the Fl ooring Byl aw when t hey
ei ther knew of the Flooring Bylaw or should have nade an
effort to read the Strata Corporation bylaws or nmade a

diligent enquiry as to whether lamnate flooring was permtted
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in SL 22, they should be required to bear the financial burden

of replacing the hard flooring with carpeting.

[11. CONCLUSI ON

[18] Under s. 173 of the Act, | direct that the respondents
stop contravening the Flooring Bylaw. They nust renove the
lam nate flooring and replace it with carpet in accordance
with the Bylaw. They will have until March 31, 2005, to do
so. As the respondents blatantly contravened the Byl aw, they
must al so bear the financial cost of replacing the | am nate
flooring, in the prescribed areas, with carpeting; however, in
accordance with s. 135 of the Act, the Strata Corporation
cannot require that the respondents pay for the costs of this
action to enforce the Flooring Bylaw. The Strata Corporation
will bear its own costs of this petition, as will the

respondents.

“T.J. Melnick, J.”
The Honourable M. Justice T.J. Ml nick
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